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In the United States Court of Appeals

for the Ninth Circuit

No. 14016

Arthur Anderson and George Gilbertson, appellants

V.

United States of America, appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

BRIEF FOR THE UNITED STATES, APPELLEE

OPINION BELOW

The district court's opinion (R. 11-14) is reported at

113 F. Supp. 1 (D. Alaska 1953).

JURISDICTION

The jurisdiction of the district court rested on 28

U.S.C., sec. 1345. Judgment was entered July 29, 1953

(R. 19-20). Notice of appeal was filed August 7, 1953

(R. 21). Jurisdiction of this Court rests on 28 U.S.C.

sees. 1291, 1294 (2).

QUESTION PRESENTED

Whether appellants were rightly ejected from public

land withdrawn from appropriation by the United

States prior to appellants' entry and erection of struc-

tures thereon.

(1)



STATEMENT

On July 31, 1947, the Department of the Interior,

Bureau of Land Management, promulgated Public

Land Order No. 386 (hereinafter designated P. L. O.

No. 386), 43 C. F. E. 1947 Supp., pp. 6161, 6165. Among
other things it provided for the withdrawal from ap-

propriation under the public land laws

:

Buffalo Center

A tract of land containing approximately 5440

acres at the junction of the Alaska Highway and
the Richardson Highway, on the east bank of Delta

River, more particularly described as follows:

Beginning at a point in the center line of the

Alaska Highway at Mile Station 1427, ^ approxi-

mately in latitude 64° I'N., and longitude 145°

41'W., thence by metes and bounds

:

South 80 chains

;

West 186 chains, more or less, crossing Jarvis

Creek and Richardson Highway to the east bank
of Delta River

;

Northerly, with the meanders of the east bank
of Delta River 334 chains, more or less, to a point

on the bank of said river which is 240 chains in

northing from the point of beginning of this de-

scription
;

East 180 chains, more or less, crossing Richard-

son Highway to a point due north of the point of

beginning of this description;

South 240 chains to the point of beginning.

On August 16, 1949, the Bureau of Land Manage-

ment promulgated P. L. O. No. 601 which "subject to

^ Mile Station 1427 is about one and a half miles southeast of

the buildings here involved down the Alaska Highway (R. 101).



valid existing rights and to existing surveys and with-

drawals for other than highway purposes" reserved

rights of way for certain roads not here involved and

established 600 feet as the right of way for the Alaska

and Richardson Highways, 43 C. F. R., 1952 Supp.,

p. 262.

'

The United States is and has been for more than fifty

years the owner of the above-described property (R.

3, 5). In November of 1947 appellants became in-

terested in a triangular piece of land comprising about

5 acres on the southeast corner of the junction of the

Alaska and Richardson Highways. They went to the

Land Office for information about the availability of

land in the Big Delta or Buffalo Center area and were

informed as to the existence of P. L. O. No. 386 and

the land covered by the withdrawal (R. 37-38, 162-163,

167). Not satisfied, appellants inquired of Mr. Nash,

superintendent of the Alaska Road Commission, and

Colonel Generous and Mr. Jackson of Ladd Field, and

received noncommittal answers (R. 135, 136, 138, 141,

150). They did not apply to the Land Office for this

land nor receive any encouragement from that office

(R. 121, 148). On January 21, 1948, appellants filed a

"notice of location" in the office of the United States

Commissioner (R. 110). After an investigation a]3-

pellants were served with a notice on March 12, 1948,

that they were trespassing on the Buffalo Center Re-

serve and that any improvements must be removed

within 60 days or become the property of the Govern-

ment (R. 64).

Subsequently the Triangle Lodge and several adja-

^ P. L. 0. No. 386 had already established a 600 feet right of way
for the Alaska Highway to its junction with the Richardson High-
way which includes the land here involved.



cent buildings were completed by appellants.^ The lodge

and buildings are approximately in the center of the

Buffalo Center Reserve (R. 45-46, 102-103). Appel-

lants opened for business in the spring of 1949 (R. 138>

and apparently have since operated a substantial busi-

ness (R. 127). The buildings are being used as a res-

taurant, bar, liquor store, gas station, tire service, and

for overnight accommodations (R. 75, 137).

On May 26, 1949, the Government filed this eject-

ment suit and sought damages in the amount of $500

(R. 3-5). The complaint describes the 5-acre tract by

exterior boundaries and alleges that this land is v^ithin

the Buffalo Center Reserve (R. 4). Appellants claimed

that the buildings were within the highway right of

way (R. 50-55, 103-108). After a trial without a jury

(R. 25-171) the judge in an opinion filed June 30, 1953

(R. 11-14) held that the land staked out by appellants

was within the boundaries of the Buffalo Center with-

drawal of P. L. O. No. 386 (R. 13), that the notice filed

by appellants was not required or permitted by De-

partment regulation (R. 12), and consequently appel-

lants were at all times trespassers on the land (R. 14).

Accordingly he filed findings of fact (R. 15-17) and

conclusions of law (R. 17-18) to that effect on July 29,

1953. The same day the judge entered judgment that

the United States was the owner of the land and should

have the permanent improvements (R. 19-20). This

appeal followed (R. 21).

^ The trial judge found that appellants "made certain improve-

ments on said real property of a value of some Sixty Thousand
),000.00) Dollars" (Fdg. Ill, R. 17).



ARGUMENT

Since the land involved was withdrawn from appropriation

prior to appellants' location on it they acquired no rights

Appellants do not deny that the land as described in

the complaint falls within the exterior limits of the

Buffalo Center Reserve withdrawn by P. L. O. No. 386.

Indeed they could not. The evidence shows it (State-

ment p. 4), examination of the description confirms

it (Statement p. 2), and the trial judge so found

(Statement p. 4). It is apparent that inasmuch as

the land v/as withdrawn prior to appellants' entry they

could not have acquired the land.

Nevertheless appellants at the trial (R. 50-55, 103-

108, 181-184) and again in this Court (Br. 3-4, 6) have

relied on a specious argument that the proof does not

conform to the pleadings because the buildings are lo-

cated on the highway right of way established through

and within Buffalo Center Reserve by P. L. O. No. 601,

issued August 16, 1949. Appellants argue (Br. 4-5)

that the highway right of way ceased to be a part of the

land withdrawn by P. L. O. No. 386 even though the

part in question is within Buffalo Center Reserve.

Prom this they conclude that the Bureau of Land Man-

agement cannot eject them because the Alaska Road

Commission has jurisdiction, but the latter cannot eject

them because its jurisdiction was acquired subsequent

to appellants' location on the property. It is enough

to say—as did the judge (R. 13-14)—that neither

P. L. O. No. 601 nor any other order adjusting highway

widths has any effect on the Buffalo Center Reserve

withdrawal. P. L. O. No. 601 states specifically that

the withdrawal is subject to existing withdrawals for



other than highway purposes. It is thus perfectly

dear that P. L. O. No, 601 did not re-open the land

for appropriation by individuals. The fact remains

that the land belongs to the United States and was with-

drawn from appropriation on July 31, 1947, and thus

at all times since was unavailable for settlement.

Furthermore, appellants did not take the necessary

steps to acquire this tract. Filing the "notice of loca-

tion" created no rights in appellants. Such a notice

is merely one step in acquiring an agricultural home-

stead in Alaska which commences by filing an appro-

priate application in the land office. See 48 U.S.C, sees.

108, 117, 119, 371. The only law under which appellants

could be claiming is 48 U.S.C, sec. 461, providing for

commercial tracts. Under that law an application must

be filed in the land office of the district where the land

is situated. The application must be sworn to by the

applicant, corroborated by two witnesses, and show

among other things "that no portion of the tract ap-

plied for is occupied or reserved for any purpose by the

United States." 43 C. F. R., sec. 64.4 pp. 22-23. Ap-

pellants did not apply to the land office (Statement

p. 3). It is elementary "that the mere settlement

upon public lands without taking some steps required

by law to initiate the settler's right thereto, is wholly

inoperative as against the United States." Biissian-

Amcrican Co. v. United States, 199 U. S. 570, 575

(1905).

II

The trial judge properly awarded the buildings on the land

to the United States

As a general rule improvements placed on land by a

trespasser become part of the realty and are recovered



with it by the owner of the land. 1 Thompson on Real

Property, sec. 174, p. 262. Particularly where the tres-

pass is upon land of the United States the trespasser is

entitled to no consideration on account of improve-

ments erected by him. Russian-American Packing Co.

V. United States, 39 C. Cls. 410 (1904), aff'd 199 U.S.

570 (1905). As this Court said in Jones v. United

States, 195 F. 2d 707, 709: "What Jones had expended

for improvements was immaterial * * *."

Moreover, it should be noted here that the structures

were completed by appellants after the government had

served them with notice of trespass and warned them

to remove their improvements. Thus there is nothing

to suggest that they should receive re-imbursement

therefor. However the court in fairness to appellants

denied damages to the United States remarking "the

said improvements compensating therefor." (Concl.

II, R. 18).
CONCLUSION

It is submitted that the judgment should be affirmed.

Respectfully,

Perry W. Morton,

Assistant Attorney General.

Theodore P. Stevens,

United States Attorney,

k Fairbanks, Alaska.

Roger P. Marquis,

Edmund B. Clark,

Attorneys, Department of Justice,

Washington, D. C.
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